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Date: 19 August 2016

Dear Sir
Consultation; Local Government Pension Scheme Regulations

With reference to the current consultation regarding amendments to the Local Government
Pension Scheme [LGPS], this is the response from Bath and North East Somerset Council
as the administering authority for Avon Pension Fund which represents over 100,000
members (actives, deferred beneficiaries and pensioners [incl. dependants]).

The comments regarding the Fair Deal proposals are covered in appendix 1 and there is
also a table of amendments for the proposed regulation changes in appendix 2.

This consultation is a combination of regulatory changes that are required to correct
inconsistencies in the current regulations or to give clarification as well as the intentions
regarding LGPS and Fair Deal. As a result there have been delays in producing this
document. It is essential that some of these matters are put into effect quickly so that there
are no continuing complications. The aggregation regulations are particularly long overdue.

If any area is likely to cause a significant delay then it is imperative that legislation is not
delayed and separate releases would be made.

This authority supports in principle most of the recommendations made by Mercers, the
Avon Fund actuary, and also The Local Government Association. Both responses do
indicate the complexities involved in achieving clear legislation that assists in the
administration of the LGPS.

Yours sincerely
Alan South
Alan South

Technical and Compliance Manager
Avon Pension Fund
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Location Address: Avon Pension Fund, Keynsham Civic Centre, Market Walk, Keynsham, BS31 1FS INVESTOR IN PEOPLE






LGPS Consultation — May 2016 Appendix 1

The Fair Deal Proposals

In the course of preparing the response to the Government’s consultation paper on
draft regulations which will replace the 2007 Pensions Direction and various Fair
Deal provisions, can you please include the following:-

This consultation includes details of how the Fair Deal provisions set out by the
Government for unfunded public sector pension schemes can be applied to the
funded LGPS.

Whilst most of the provisions are covered satisfactorily, there are some areas where
provisions do not transfer over comfortably to the LGPS especially in the funding
considerations and also areas that are not included, in particular, on retendering
where the initial outsourcing was to a contractor with a broadly comparable scheme
and unlike Fair Deal there is a lack of protection on a subsequent tender for the

contract.

Greater consideration should therefore be given to ensure that such anomalies are
removed.

There are obviously other changes, apart from those affecting Fair Deal and pension
protection on transfer to the private sector, on which we wish to comment. However,
so far as this particular issue is concerned, it seemed to me that there are five main
areas of concern which are as follows:-

1. An admission agreement may take effect on a date before it is executed
Para 14 proposes to amend Part 3 of Schedule 2 by adding this provision:-

Unless there is genuine doubt about whether an admission agreement can be
backdated (and we don’t believe there is), we would be strongly opposed to this
amendment.

In the majority of cases, the only reason that a request for backdating arises is
because the outsourcing employer is guilty of maladministration when letting the
contract. Invariably the commercial agreement has been signed before the
necessary steps to put in place an admission agreement have been taken.

The Avon Pension Fund has normally taken a firm line in such cases, either
requiring the implementation of the commercial agreement to be deferred or
making the outsourcing employer continue to employ the staff — and seconding
them to the contractor — until the admission agreement has been executed.

To clarify, the process for letting a contract should be as follows:-
(1) Outsourcing employer obtains risk assessment.

(2) Outsourcing employer decides whether the pensions risk is going to be
transferred to the contractor or not and, if so, whether a bond will be required and

what the size of it should be.
(3) Outsourcing employer releases tender documents, which will make clear

where the pension risk lies and, if the pensions risk is transferred to the
contractor, whether a bond is required and its size.
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(4) Outsourcing employer receives completed tender documents and selects
contractor.

(5) Commercial agreement and admission agreement should be drafted
simultaneously and, having been drafted to the satisfaction of the interested

parties, executed on the same date.

We have made representations before that paragraph 6 of Part 3 of Schedule 2 is
defective because it requires the admission body to obtain the risk assessment.
On that basis the risk assessment would be obtained after the tender process is
complete (quite clearly not consistent with proper process).

The Avon Pension Fund attempts to convey the message that an outsourcing
employer should liaise with the Fund prior to tenders being invited. If the first time
we have contact from the outsourcing employer is after the contract has been let
(as implied by paragraph 6), it means that commitments have been made by
outsourcing employer to the contractor with regard to contract start date without
proper allowance for an admission agreement to be put in place.

The point we are making here is that, unfortunately, paragraph 6 encourages bad
practice and needs to be changed. However, | accept that amending paragraph 6
is not part of this consultation.

In the meantime, the last thing we should be doing is encouraging bad practice
by making the backdating of admission agreements “respectable”.

2. Definition of higher and further education institutions as “private sector
bodies”

These institutions still receive substantial amounts of public money and are
scheduled bodies in the Local Government Pension Scheme. In this context it is
unreasonable for the Government not to provide some sort of guidance to these
institutions as to whether transferees to private sector contractors should have
their pension rights protected or not. Even if this guidance is not included in Fair
Deal advice intended for the public sector, it should certainly be something which
the Government should clarify in its dealings with those institutions.

3. Paragraph 15 of the Consultation Paper

This paragraph is very confusing, something which Government itself almost
acknowledges by specifically requesting feedback on it. It is not clear why
“explicit statutory powers” would be required to compel a bidder to provide
access to the LGPS. Nor is the stated reason for a formerly transferred member
not being classified as a “protected transferee member” at all convincing.

When broadly comparable schemes were initially permitted as an alternative to
admitted body status, the presumption was that members of a broadly
comparable scheme would be treated in fundamentally the same way as
members of the LGPS. It is easy to imagine accusations of “betrayal” being levied
by those members affected. This dilemma has to be solved so that all employees
formerly transferred to a private contractor are treated the same. In the worst
case scenario, accrued rights could remain with the broadly comparable scheme.
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However, it is inconceivable that the collective wisdom of actuaries and lawyers
who specialise in local government pensions cannot deliver an equitable solution.

4. Protection for employees of admitted bodies transferred to the private
sector

There is a certain amount of logic behind the Government's proposal and on
balance we would favour it. However, it does sit rather oddly against the
Government’s apparent abandonment of the higher and further education sector.

5. The omission of the guarantee from outsourcing employers

This appears to be a drafting error since paragraphs 13 and 14 of the
consultation paper suggest that the Government is not intending to amend the
current guarantee arrangements.

From the perspective of both Funds and contractors, clarity of policy practice and
operation will be critical for success. At a practical level (and ultimately to
achieve greater efficiency of public services for taxpayers) once the regulations
have been finalised we recommend that all Funds should align their policies
accordingly. Indeed, we would like to see best practice guidance issued such
that policies are required to be developed / refreshed and that applications at

local level are consistent.
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